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WILLIAM C. TROTTER, III, 


after having been duly sworn, was examined and 
testified as follows: 

EXAMINATION 

Q. (By Mr. Bernick) You recognize you're 
still under oath? 

A. Sure. 

Q. We're just going to continue the 
deposition from yesterday. 

A. Sure. 

Q. If you would hand me your Exhibit 3 which 
is your notebook there. 

(Whereupon, there was a discussion held off the 
record, after which the proceedings continued as 
follows:) 

Q. (By Mr. Bernick) While we're getting an 
exhibit sticker, I'd like you to review the July-17, 
1963 memo from Mr. Yeaman, which is part of Exhibit 
3, and then we'll mark it with a little sticker, but 
why don't you take a couple of minutes and read that 
one through. 

A. Sure. 

(Whereupon, Exhibit 3Q was duly marked.) 

THE WITNESS: Yes, sir. 

Q. (By Mr. Bernick) Okay. I've marked the 
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July 17, 1963 memo, which is in your notebook as 

Exhibit 3Q. Have you now had an opportunity to 
review 3Q, Mr. Trotter? 

A. Yes, I did. 


Q. Okay. Do you know who the author of 3Q 


was? 


A. I believe it was Mr. Yeaman, Y-E-A-M-A-N. 

Q. And do you have the understanding that at 
the time he was one of the in-house counsel for 
Brown & Williamson? 

A. That's my understanding. 

Q. Okay. Now, Mr. Yeaman in this memo covers 
a variety of topics, does he not? 

A. Appears to. 

Q. And he gives a lot of legal and other kind 
of advice, right, a lot of ideas? 

A. Lot of ideas. 

Q. Okay. Do you see anywhere in there where 
Mr. Yeaman has given advice in furtherance of a 
fraud, given advice that a fraud should be 
committed? 

A. What I see in there from the standpoint 
of -- in the context of what I read, David, you 
know, he makes a statement that nicotine is 
addictive. That was a statement that just generally 
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1 

did not come out from the industry, that this was an 

2 

addictive drug effective in the release of stress 

3 

mechanisms. This is -- from my understanding of 

4 

what I have read from the documents, this was 

5 

something that was basically hidden by the industry, 

6 

which would then be a misrepresentation, in my 

7 

opinion, and a fraud. I don't -- He states that he 

8 

thinks that the -- that what would be in smoke would 

9 

be conducive to the onset of cancer or create an 

10 

environment in which cancer is more likely to occur, 

11 

and from what I have read in Exhibit 3, this was an 

12 

item that the industry itself did not want to have 

13 

publicly disseminated. All right. 

14 

Q. Okay. What I really meant to ask you is 

15 

the advice Mr. Yeaman himself gives. Mr. Yeaman is 

16 

a lawyer? 

17 

A. That's true. 

18 

Q. And he's writing a memo back there in 

19 

1963, and he's got some ideas. I think we've 

20 

covered that. My question to you is, given your 

21 

expertise arid your perspective on this case, looking 

22 

at legal ethics and looking at the crime fraud 

23 

exception, do you see any advice that Mr. Yeaman 

24 

provided in this memo 3Q which was fraudulent advice 

25 

or was advice in furtherance of a plan or a fraud? 


BROOKS COURT REPORTING INC, 
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A. 


Once again/ looking at the document itself 


in the context of what I have read -- 

Q. Right. 

A. -- about the lawyers' positions as far as 
generating work, and then claiming -- having to do 
with what would be -- whether or not a substance 
would be addictive or not, and then claiming it as 
privileged would be the fraud or the 

misrepresentation or the untruth. If you are asking 
me whether this just stands alone, you know, taking 
it strictly out of context, you know, once again to 
answer like I did yesterday, you know, I don't know 
what the end result of this was. I only have this 
limited -- 

Q. Okay. 

A. -- amount of documents. 

Q. Let's just take it step by step. I think 
I asked you and you've now said that there were two 
items which in the context of this document -- that 
is the document in its context, as you have said 
it -- you would consider to be items of fraud that 
are associated with this memo. One is the memo's 
statement that nicotine is addictive. You have 
contrasted that with what you believe the companies 
were saying at the time. And the second is the 
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1 

reference that you've made to the environment, I 

2 

think you said for cancer, and that you believe that 

3 

the companies were not publicly disseminating that 

4 

at the time. Those were the two items that you gave 

5 

me. Right? 

6 

A. That's the two that I spoke to you about, 

7 

yes . 

8 

Q. Are there any others that you are prepared 

9 

to testify about as an expert today other than those 

10 

two? 

11 

A. Not as far as today is concerned, no. 

12 

Q. Okay. And I'd like to work with those 

13 

because I want to get back to what maybe is a 

14 

slightly different question, and it has to do with 

15 

Mr. Yeaman's actual advice. Mr. Yeaman is a lawyer, 

16 

he's back there in 1963, and he's providing some 

17 

advice to Brown & Williamson, his client. Right? 

18 

A. Once again, I'm assuming that. I do 

19 

not -- as I told you, I don't know who this 

20 

report -- 

21 

Q. Actually went to? 

22 

A. -- went to, I don't know who it was 

23 

written for. 

24 

Q. Okay. 

25 

A. You know, he may have -- He may have sat 
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at his -- you know, at his typewriter and banged it 
out himself and stuck it in his personal -- I do not 
know. 

Q. Yes, sir. But even within the confines of 
the document itself, he comes up with ideas, legal 
advice ideas, right? 

A. Sure. 

Q. Okay. And with regard to nicotine and 
addiction, do you see any evidence in that document 
that he is suggesting to anybody that the 
possibility of addictiveness of nicotine, that 
theory, should be concealed? 

A. It doesn't say anything about that. Like 
I say, I don't -- I'm strictly looking at the 
document itself. I do not know the use of it. 

Q. Okay. And with regard to cancer, what he 
says about cancer is that the industry ought to 
consider giving a warning, right? 

A. What I was reading from -- 

Q. (Indicating). 

A. All right. The issuance of the Surgeon 
General's report will, in my opinion, insure the 
success of that defense as to causes of action 
arising in the future if industry -- if the industry 
can steel itself to issue a warning. I have no wish 
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to be tarred and feathered, but I would suggest the 
industry might serve itself on several fronts if it 
voluntarily adopted a package legion such as, quote, 
excessive use of this product may be injurious to 
health of susceptible persons, close quote, and 
would embody such a legion in Pica, P-I-C-A, in its 
print advertising. 

Q. Okay. So what Mr. Yeaman is suggesting is 
that maybe the industry ought to think about doing a 
warning? 

A. Like he said, this is a controversial 
suggestion. 

Q. This is a controversial suggestion. So I 
come back to it. You've now read what Mr. Yeaman 
was thinking about. As you've said, you don't know 
if he actually ever shared those ideas with 
anybody. 

A. No, I don't. 

Q. But even if you take it at face value, 3Q, 
his memo, and you assume that he told somebody those 
things, did you see any advice that Mr. Yeaman was 
even thinking about giving which was advice to 
commit or to plan to commit a fraud? 

A. Well, I don't know if I can answer that 
because I don't know what the memo was prepared for, 
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li 

• 

1 

David. I don't know if it was prepared -- was it 


2 

prepared for -- I don't know what the purpose was or 


3 

how it was to be disseminated; therefore, I can't 


4 

say yeah, it was for this purpose or it was going to 


5 

be for a fraud, just looking at it in the context in 


6 

which it's prepared. 


7 

Q. Okay. In the context in which it's 


8 

prepared, do you see any evidence that Mr. Yeaman in 


9 

terms of what he was thinking and what he was 


10 

writing, do you see any evidence that he was 


11 

providing advice that was advice to commit a fraud 


m 

or to plan a fraud, Mr. Yeaman? 


w 

13 

A. That would only have arisen if in fact his 


14 

statements concerning the causing of cancer or being 


15 

addictive were then suppressed and not brought 


16 

forward. 


17 

Q. Okay. And you don't see -- 


18 

A. Only in that event. 


19 

Q. And you don't see that Mr. Yeaman -- Do 


20 

you see any evidence that Mr. Yeaman ever took any 


21 

steps to plan or to commit or to provide advice for 


22 

a fraud, Mr. Yeaman, the lawyer? 


23 

A. I don't say -- I cannot see that from this 


24 

document in and of itself standing alone. 


.25 

Q. Do you see anywhere in the confines of the 
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materials that you've reviewed anywhere back in the 
period of time that Mr. Yeaman is writing his memo 
that lawyers, including Mr. Yeaman, ever provided 
advice that was in fact used in furtherance of a 
plan for the commission of a fraud? 

A. I don't think I can say that because I do 
not know what the use of it would have been because 
that did not come out, and I don't have that in 
these documents. 

Q. And is it also true that Mr. Yeaman -- In 
Exhibit 3Q, he's saying the industry ought to 
consider warning about the possibility of cancer, 
true? 

A. He says that, yes. 

Q. Okay. And with regard to the statement 
about nicotine and addiction, isn't the real thrust 
of what Mr. Yeaman is saying in this memo that the 
industry ought to work on new designs for cigarettes 
that will respond to the controversy about the 
safety of cigarettes and that nicotine plays a role 
in that process? 

MR. MIKHAIL: I object to the form of the 
question and the characterization of what the thrust 
of the document is. It speaks for itself. 

Q. (By Mr. Bernick) Isn't that what he's 
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suggesting here? 

MR. MIKHAIL: You can go ahead and answer 
the best you can. 

THE WITNESS: You know, I think that you 
could characterize that, yes, that is said in there, 
but what I read from the other readings as far as 
the idea of the safe cigarette, coming out with a 
safe cigarette, that was attempted. It was not 
successful. And the information about that was 
suppressed. 

Q. (By Mr. Bernick) Well, let's get to that 
one by one. First with regard to Mr. Yeaman, Mr. 
Yeaman is talking about the title of the document, 
the Griffith filter, right? 

A. Uh-huh (affirmative response). 

Q. And the whole thrust of his memo is to go 
-- is to let's work on this Griffith filter because 
it may be a way of responding to the controversy 
about the safety of cigarettes. That's what he's 
saying in the memo, isn't it? 

MR. MIKHAIL: I object to the form. 

You can answer it if you can. 

THE WITNESS: That's what it's saying, 
yes. That's what it's titled. 

Q. (By Mr. Bernick) And the remarks about 
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1 

nicotine are about the role nicotine could play in 

2 

the design of that cigarette, true? 

3 

MR. MIKHAIL: Object to the form. 

4 

THE WITNESS: I don't know if that's his 

5 

intention, David. I don't know. It's in there. 

6 

The document speaks for itself. 

7 

Q. (By Mr. Bernick) The document says that. 

8 

doesn't it? 

9 

A. The document says that and speaks for 

10 

itself. 

11 

Q. Now, in point of fact, do you know what 

12 

was done to develop the Griffith filter? 

13 

A. Do I know? 

14 

Q. Yes. 

15 

A. I don't believe I do. 

16 

Q. Okay. Do you know what was done about his 

17 

suggestion of a warning? 

18 

A. Not specifically, no. 

19 

Q. In point of fact, this memo is written in 

20 

July of 1963. Isn't it true that beginning in 1964 

21 

a dialogue ensued between the industry and the 

22 

government to develop a warning for cigarettes as a 

23 

result of the Surgeon General's report, isn't that 

_ 24 

true? 

• 


^ 25 

A. I'm not sure of that, David. 
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Q. Do you see any advice that Mr. Yeaman gave 
that wasn't in fact followed? 

MR. MIKHAIL: Object. That question's been 
asked and answered several times, David. 

THE WITNESS: I don't know whether it was 
followed. As I told you, I do not know what the end 
result of this document was. 

Q. (By Mr. Bernick) You've said that safe 
cigarette -- the industry tried to develop a safe 
cigarette, right? 

A. That's what I understand from my reading. 

Q. And in point of fact, the industry spent 
years and years and years trying to develop a safe 
cigarette, true? 

A. Well, it was years rather than months, I 
know that, but I don't know exactly how many years. 

Q. Do you have any idea of the scope of the 
effort that the industry devoted to developing a 
safe cigarette? 

A. Not the full scope. I think they tried 
pretty hard. 

Q. Do you know of anybody today -- as we sit 
here today with all the benefits of modern science, 
do you know of anybody who has succeeded in 
developing a safe cigarette? 
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A. I'm not aware of it. 

Q. You then said: Well, gee, some of the 
evidence concerning those efforts was concealed. Is 
that what your testimony is? 

A. That's my understanding. 

Q. What evidence concerning the development 

of safe cigarettes was concealed? 

A. It's my understanding that these -- in 
these documents it never came out. It's only come 
out with these documents, been made available to the 
public. 

Q. What evidence concerning safe cigarettes 
has not come out? 

A. I don't have any specific instances, 

David. 

Q. Mr. Yeaman's advice to issue a warning, do 
you think that was good advice or bad advice? 

MR. MIKHAIL: I object to the form, and 
it's beyond the scope of the expertise that Mr. 
Trotter has offered as to whether or not the warning 
is good advice or .not. 

Q. (By Mr. Bernick) Well, Mr. Yeaman is a 
lawyer, right? 

A. I have no idea whether it's good advice or 
bad advice. 
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Q. But you are not -- Let me say, are you in 

a position today, Mr. Trotter, to criticize any of 

the advice Mr. Yeaman gave? 

MR. MIKHAIL: Just a minute, Mr. Trotter. 

First, the point you make, David, is that he's not 

giving legal advice in the document, then you're 

asking whether or not the advice is good or bad. I 

just think it's improper, and I object to the form. 

Q. (By Mr. Bernick) Are you in a position 

today, Mr. Trotter, to give any kind of criticism to 

any of the advice Mr. Yeaman gave at any point in 

* 

time? 

A. Based on this? 

Q. Based on anything that you've read. 

A. Not at this time other than in the 
context -- 

Q. Well, in the context of anything. I want 
to know whether you're in a position to criticize 
today anything that Mr. Yeaman did. 

MR. MIKHAIL: And I object to the form, and 
I think he's been asked the question different ways 
over and over, and he's attempted to answer. 

MR. BERNICK: This man is proffered as an 
expert to talk about what lawyers did. Right? 

That's what I'm sitting here asking him all the 
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questions about. Right? 

MR. MIKHAIL: That's right. He's answered 
your questions to the best of his ability. We can 
spend all day asking the same question over and 
over, and we're not going to get anywhere. 

MR. BERNICK: This is a different question. 
It's a fundamental question. 

MR. MIKHAIL: Ask the question again. 

Q. (By Mr. Bernick) the question is are you 
prepared to sit here today, based upon what you 
know, Mr. Trotter, and criticize anything that Mr. 
Yeaman did? 

A. If he was general counsel for the company, 


okay. 

Q. Uh-huh. 

A. And had knowledge of his own about that 
cancer is going to be caused by this, that 
cigarettes are addictive, that this information was 
never forthcoming, never made -- never made public 
until -- I never saw them until I got this stuff 
from Mr. Mikhail, and that in doing that and this 
general scope and action of counsel, in my opinion, 
falls within the crime fraud exception as to whether 
or not this can be admitted into evidence. 

Q. Well, let me just understand that a little 
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bit. You have acknowledged that Mr. Yeaman's advice 
concerning cancer was to issue a warning, right? 

A. No. He said in here that he thinks that 
cancer smoke will be found conducive to the onset of 
cancer and create an environment in which cancer is 
more likely to occur. It is my understanding that 
the industry has yet -- from what I read, in '94, 
CEO's of the company testified before Congress that 
they did not think that cigarettes would cause 
cancer. But if 30 years prior to that industry 
people were saying among themselves, yes, it's 
addictive and, yes, it causes cancer, then this was 
hidden and not told and not forthcoming. 

Q. Okay. Let me understand that a little 
bit, Mr. Trotter. In 1964 the Surgeon General of 
the United States issued a report, did he not? 

A. They issued a report, yes. 

Q. And the report said, from the Surgeon 
General of the United States, cigarettes can cause 
cancer. True? 

A. I don't remember. I don't recall the 
exact wording of the warning. 

Q. That's basically what it said? 

A. I don't know what it said. 

Q. You don't know what the Surgeon General's 
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report said in 1964? 

A. I don't know what the warning on the 
cigarette pack said. 

Q. No. I'm not talking about -- 

MR. MIKHAIL: Don't argue with him about 
what it said. He said he doesn't know what it said. 

Q. I'm not talking about what the cigarette 
warning said. I'm talking about what the Surgeon 
General of the United States said in 1964. 

A. I believe they said to the effect that 
they were hazardous to your health. I do not know 
if that report said whether or not cigarettes do 
cause cancer or not. 

Q. I'll suggest to you, I want you to assume 
for purposes of my question that the Surgeon 
General's report said that cigarette smoking causes 
disease. Okay? 

A. Disease. 

Q. Yeah. Cancer. Lung cancer. 


A. Okay. Did he say that? Am I to assume 


that ? 


Q. We can go get the report. 

MR. MIKHAIL: It's not necessary. You're 


assuming that. 


Q. (By Mr. Bernick) And Mr. Yeaman is 
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1 

saying: I think the industry ought to consider 

2 

having a warning on the packages, and in point of 

3 

fact, by 1966 there's a warning on the packages that 

4 

says: Cigarette smoking may be hazardous to your 

5 

health. Right? 

6 

A. There was a warning on the packages, yes. 

7 

Q. What is it that is concealed as of 1966? 

8 

MR. MIKHAIL: I'm going to object to the 

9 

form of the question because you are not providing 

10 

Mr. Trotter with all the information. You are not 

11 

being fair to him. Whether or not this was an 

12 

action voluntarily by the government or mandated by 

13 

the government, Mr. Bernick, it is not fair to do 

14 

this to the witness. 

15 

Q. (By Mr. Bernick) I want you to tell me, 

16 

Mr. Trotter, as of 1966 what is concealed? 

17 

A. In terms of this information from Mr. 

18 

Yeaman, it is my understanding that his thoughts, as 

19 

from his position in the industry, this was never 

20 

given to the Surgeon General or anybody else, as far 

21 

as I know. 

22 

Q. What's concealed? What fact is not known? 

23 

MR. MIKHAIL: Asked and answered. He's 

24 

answered that question several times, David. I 

25 

don't want to keep objecting. 
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MR. BERNICK: 


I want to know. 
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MR. MIKHAIL: 
MR. BERNICK: 
kind of get right down 
MR. MIKHAIL: 


He told you what -- 

No, I want to know. Just 

to it. 

You've been right down to it 


several times. 

Q. (By Mr. Bernick) Well, I'll do it this 
way. A guy in the street comes up to you, Mr. 
Trotter. He says: As of 1966, what fact was known 
by the tobacco industry and by Mr. Yeaman about 
cigarettes and disease that I don't know? 

MR. MIKHAIL: Asked and answered. I'm 
going to direct him not to answer it. We're not 
going to ask the same question 10 times. I'm going 
to direct him not to answer. 

MR. BERNICK: That's a violation of case 
management. I have not asked that question before. 

I want to get this witness to tell me what we say to 
the guy on the street who wants to know the fact 
that was not known as of 1966. 

MR. MIKHAIL: Asked and answered. He told 
you what was in that memo, the facts about the 
cancer and about the addiction and it being a drug, 
and I'm going to direct him not to answer. 

Q. (By Mr. Bernick) Are you going to follow 
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1 

that instruction, Mr. Trotter? 

2 

A. Yes, sir. 

3 

Q. You knew by 1961 that cigarette smoking 

4 

was hazardous to your health, didn't you? 

5 

A. Me personally? 

6 

Q. Uh-huh (affirmative response),. 

7 

A. Did I know it? 

8 

Q. Did you believe it? 

9 

A. I'm not sure I believed it. 

10 

Q . Your parents believed it, didn't they? 

11 

A. I think they did. 

12 

Q. And that's what they told you, right? 

13 

A. No, sir, they didn't tell me. They didn't 

14 

sit me down with a report to that. They just -- I 

15 

remember them saying: We don't want you smoking 

16 

cigarettes. You come back in and I smell smoke on 

17 

you. We prefer you not do that. I think what they 

18 

told me is: We quit smoking so you won't smoke. 

19 

Q. The statement that nicotine is addictive. 

20 

do you know what was in the open scientific 

21 

literature as of 1963 on that subject? 

22 

A. I think that there was a -- in 1963 that 

23 

there was not a consensus on that particular issue. 

24 

Q. Has there ever been a consensus on that 

25 

issue? 
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A. I'm not sure. 

Q. Is there a consensus today on that issue? 
A. I'm not sure. The answer would be the 
same to the same question. 

Q. Did you ever hear when you were growing up 
that cigarettes were sometimes referred to as little 
white slavers? 

A. Uh-uh (negative response). 

Q. Did you ever hear when you were growing up 
that it's hard to quit smoking? 

A. I don't remember hearing that growing up, 
no, I don't. I heard that -- I was probably in my 
thirties when I remember hearing that. 

Q. Is it -- In your view, just based upon 
what you've heard, are there other activities that 
we all are involved in every day that people often 
refer to it as .being addictive? 

MR. MIKHAIL: Object to the form and 
outside the scope of his -- 

Q. (By Mr. Bernick) Did you ever hear people 
saying that eating chocolate is addictive? 

A. I've heard of people being called 
chocoholics. 

Q. Yeah. You ever hear people say that 
certain other kinds of foods that taste real good 

http://legacyJibrary.ucsf.efl^i^grilfltT|a^0'i<pgMw.industrydocuments.ucsf.edu/docs/qmjlOOO1_ 










25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


are addictive, potato chips? 

MR. MIKHAIL: I'm going to object to the 
question, outside the scope -- Mr. Trotter is not an 
addiction expert. Whether or not he's heard terms 
and people referring to habit forming or addictive 
is totally outside the scope of what he's being 
proffered for. 

You can try to answer it, but I object to 
the form and object to a continuing line of 
questioning on that. 

(Whereupon, there was a discussion held 
off the record, after which the proceedings 
continued as follows:) 

MR. MIKHAIL: I'm not instructing him not to 
answer. 

You can go ahead and answer. 

You want to repeat the question. 

Q. (By Mr. Bernick) Chocolates are addictive, 
potato chips being addictive, you ever heard of 
that? 


A. 

Never 

heard 

of 

that. 


Q. 

Never 

heard 

of 

that one. 

What about 


gambling? 

A. I understand there's Gamblers Anonymous. 
Q. You ever heard that gambling sometimes is 
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called an addiction for some people? 

A. I've heard that. 

Q. Sex, some people talk about sex, people 
who are addicted to sex, you ever heard that? 

A. Heard of that. 

MR. MIKHAIL: It doesn't kill you though. 

Q. (By Mr. Bernick) Heard of that? 

A. I don't know whether it will kill you or 
not. We had a man at home, 67 year old man married 
a 23 year old woman, went on a honeymoon and died on 
the honeymoon. Came back and they asked what he 
died of. Fellow that worked for him said: Well, he 
just married himself to death. More power to him. 

Q. (By Mr. Bernick) I'm not so sure. Let me 
ask you something.‘ Have you studied the issue of 
whether -- Have you studied the issue of whether a 
company that does business around the world has an 
obligation to share information generated, let's 
say, in Japan with the part of the company that's in 
the United states? 

A. No. I haven't been asked to study that 
issue, no. 

Q. Okay. You are not aware of any legal 
obligation to transport information from one part of 
the world to another, particularly to the United 
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States ? 


A. I haven't been asked about that. 

(This portion of the Deposition transcript 
has been sealed at the request of Mr. Bernick) 

MR. BERNICK: Okay. I'd like to also 
designate the portion of the transcript that begins 
with my marking this document until this last 
question also being under seal for purposes of 
preserving any privilege that -- or the privilege 
that in fact does attach to the document. 

MR. MIKHAIL: Would you maybe put on the 
record when you're leaving that subject, going on. 

MR. BERNICK: I'm leaving it right now. 

MR. MIKHAIL: Oh, you are. Okay. I 
thought you had asked a question about it before he 
hadn't answered. 

MR. BERNICK: I'm sorry? 

MR. MIKHAIL: I thought you asked him a 
question about it that he didn't answer yet, but 
that's fine if you are leaving it. 

MR. BERNICK: No, I think he just answered 


MR. MIKHAIL: Okay. 


Q. (By Mr. Bernick) Going back to Mr. 
Yeaman's memo, 3Q, in that memo Mr. Yeaman makes 
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some suggestions for essentially a research effort 
on the Griffith filter, correct? 

A. I believe that's right. 

Q. Do you see anything wrong with the idea of 
a lawyer making a suggestion about areas of 
commercial research to pursue? 

MR. MIKHAIL: Object to the form. Anything 

wrong. 

THE WITNESS: I'm sorry. When you made 
your objection, your question -- 

Q. (By Mr. Bernick) Do you see anything wrong 
about a lawyer suggesting areas of commercial 
research to pursue? 

A. Commercial research. My experience is a 
little outside of what lawyers do, but I don't guess 
there's anything necessarily, to use the broad term, 
wrong. 

Q. Well, let me pursue it a little bit this 
way. Isn't it true that when a company sits.down to 
try to figure out what kind of research to do that 
relates to its business, that's a matter of business 
and scientific judgment, right? 

A. I would think so. 

Q. Okay. And would it be true that there 
would be many factors that would bear on that 
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1 

judgment? Let me give you a list and you tell me if 

2 

you agree or disagree with anything I put on the 

3 

list. First, they would have to consider the 

4 

scientific merit of the research. Right? 

5 

A. Certainly would be a factor. 

6 

Q. Okay. The commercial value of the 

7 

research, whether it's valuable for the company, 

8 

would that be reasonable? 

9 

A. That could certainly be a fact. 

10 

Q. If there are regulatory requirements for 

11 

research, they would have to consider that too. 

12 

right? 

13 

A. That seems reasonable. 

14 

Q. If there are legal requirements, you have 

15 

to think about those too, right? 

16 

A. You would want to look at those, yes. 

17 

Q. And litigation risks, if there's a risk 

18 

that the research could create litigation risks, you 

19 

have to know about that too, wouldn't you? 

20 

A. Something you would want to look into. 

21 

Q. Okay. Now, of the list that I just gave 

22 

you, scientific merit, commercial value, regulatory 

23 

requirements, legal requirements, litigation risks, 

24 

isn't it true that lawyers are often experts 

25 

regarding some of those factors? 
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A. That's true. 

Q. Okay. And, therefore, wouldn't you agree 
with me that a company thinking about what kind of 
research should do -- should be done should -- kind 
of underline should obtain the advice of lawyers 
about aspects of that research and find out what 
they have to say about it? Wouldn't you expect that 
companies would do that? 

A. That's one avenue that could be pursued, 

yes. 

Q . It would be reasonable, indeed a company 
would be wise to consult with its lawyers about 
those aspects of the research that the lawyers are 
familiar with and expert in, correct? 

A. Yes, that's certainly a valid general 
statement, yes. 

Q. Now,.when a company is thinking about what 
kind of research to do, it wouldn't be unexpected 
that in that area, as in all other areas of life, 
there might be disagreements within the company 
about what kind of research to do? 

A. Certainly. 

Q. (By Mr. Bernick) And would you agree with 
me the differences of view within a company about 
whether certain research is good or bad or should be 
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3 ] 


pursued or not pursued, those kinds of disagreements 
are good, that people are actively discussing the 
pros and cons of research, isn't that a sign of a 
good situation within a company? 

MR. MIKHAIL: Object to the form. 

But you may answer it. 

THE WITNESS: That's a very valid general 
statement, yes. 

Q. (By Mr. Bernick) Okay. Isn't it also true 
that lawyers, because of their familiarity with the 
company's business, are often asked for their 
perspective on the commercial or scientific value of 
research in much the same way that Mr. Yeaman was 
offering his ideas on the commercial value of 
research into the Griffith filter? 

A. Lawyers can be asked that, yes. 

Q. Okay. And do you see anything wrong with 
a lawyer providing his perspective or her 
perspective on the scientific or commercial value of 
research that the company is thinking of doing? Do 
you see anything wrong with that? 

A. Not necessarily. 

Q. Do you also see that if differences of 
view arise within a company about research, whether 
it's the right research or whether it's the wrong 
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research, there's also a role for a lawyer to play 
in helping to frame the different perspectives that 
people have? 

A. That could certainly arise. 

Q. It's one of the things that lawyers are 
trained to do is to help people articulate different 
positions so that the issues and the positions 
become clear, you think that's a proper role for 
lawyers to play? 

A. That's a proper role. 

Q. And certainly if issues arose and 
differences of views arose within a company or 
between companies about what kind of research should 
be done, that's a situation where a lawyer could 
play a role as a counselor in helping people to 
understand what the issues and what the positions 
are, is that fair? 

A. That could be a fair general statement. 

Q. And that would be again a good and proper 
role for a lawyer to play, would it not? 

A. Yeah, a fair general statement, yes, 
that's true. 

Q. Okay. Now, would you also agree with me 
-- and I think it is almost implicit in some of the 
statements that I think you made in connection with 
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1 

the -- with the Yeaman memo -- that where a lawyer 

2 

develops concerns about even matters that don't fall 

3 

within his or her expertise, they've got a concern 

4 

about what the company is doing, that it's fair and 

5 

proper for the lawyer to speak out, to voice their 

6 

concerns, correct? 

7 

A. It's fair and proper. 

8 

Q. Okay. Those could be concerns about 

9 

scientific research, they could be concerns about 

10 

commercial decisions, those are both areas where 

11 

lawyers can properly speak out to voice their 

12 

concerns, even though they may not have technical 

13 

expertise in that area, is that a fair statement? 

14 

A. Fair statement. 

15 

Q. Okay. And under those circumstances, the 

16 

company, the client, has got to weigh the lawyer's 

17 

advice and give whatever weight is appropriate to 

18 

what the lawyer has to say, fair? 

19 

A. That's fair. 

20 

Q. Okay. Let me give you another example. 

21 

What if a lawyer receives information from a 

22 

company's scientist that the quality of a certain 

23 

research project that is proposed or under way, that 

24 

the quality isn't good or may not be good. Gets 

25 

that information from a company scientist. Don't 
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you think that the lawyer should consider that 
information, and if he thinks it's appropriate, 
voice his or her concern with the direction that the 
research is taking? Wouldn't that be an appropriate 
thing to do? 

A. It's not inappropriate. 

Q. Okay. Lawyer sees ongoing research, and 

based upon his or her background, understands enough 
of the research to believe on his own that there is 
a quality problem with that research. Anything 
wrong with the lawyer expressing the view to the 
scientist or to management that there's a quality 
problem there in his or her view? Anything wrong 
with that? 

A. Nothing inherently wrong in that general 
statement, no. 

Q. Now, with all the things that I've asked 
you, I take it you'd agree with me that lawyers 
providing advice, even in scientific or commercial 
matters, would you agree with me ultimately it's up 
to his client, the company, to really decide what to 
do? The role of the lawyer is to advise. The role 
of the company is to make the ultimate decision. 
Correct ? 

A. Correct. 
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1 

Q. Okay. And ultimately in all of these 

2 

areas, in all areas where lawyers are providing 

3 

advice on legal or on scientific or on commercial 

4 

matters, the lawyer's playing a proper role, so long 

5 

as it is the company that actually decides what to 

6 

do, would you agree with that? 

7 

A. That's a fair general statement, yes. 

8 

Q. Are you aware of any instances where 

9 

lawyers in the tobacco industry who are providing 

10 

counseling to the tobacco industry have terminated 

11 

research without the approval of company management? 

12 

MR. MIKHAIL: Asked and answered 

13 

yesterday. 

14 

But you may answer it today. 

15 

MR. BERNICK: If you'll give me the answer 

16 

yesterday, I'm sorry for asking it. 

17 

MR. MIKHAIL: We talked about it several 

18 

times yesterday, but go ahead and answer it since we 

19 

spent over night. 

20 

THE WITNESS: Yeah. I mean I was aware 

21 

from what I read concerning that lawyers involved in 

22 

the research, for instance, with the CTR and the 

23 

setting -- from what I've read in my documents, that 

24 

the tobacco companies set this thing up to provide 

25 

independent research and was going to be 
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independent, but yet the individual lawyers 
maintained control over what I saw referred to as a 
special projects division, and they controlled what 
was and was not done. As a general statement, 
that's what I saw. 

Q. (By Mr. Bernick) Well, I'm going to pursue 
that in a minute on CTR, but let me just ask you 
this generally. My question was a little bit more 
specific. My question was are you aware of any 
example in which a tobacco industry lawyer or lawyer 
providing services to a tobacco company actually 
terminated research without the approval of the 
management of the company? 

A. I know nothing at the present time that I 
can put my hand on one, no, David. 

Q. Do you know of any research, again 
involving the t.obacco industry, any research that 
was terminated, stopped, solely because of 
litigation advice? 

A. I don't know if I can put my hand on one 
right now. 

Q. Let me ask you a few questions about CTR. 
CTR actually started out as an organization called 


the TIRC; is that right? 

A. That's my -- That's what I understand. 
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Q. And the TIRC was formed in 1954, true? 

MR. MIKHAIL: '53 

THE WITNESS: Let me see what I've got. 

Q. (By Mr. Bernick) Well -- 

A. The information I have was in 1954. 

Q. And I'm not going to quiz you any more 

about chronological facts. I don't know if you are 
going to have to open your notebook, but if you do, 
if you want to, go ahead. Would you agree with me 
that the function of the TIRC, as it was originally 
performed and as it ultimately became the CTR, the 
business of the TIRC was to fund research regarding 
the possible relationship of smoking and disease, 
true statement? 

A. Yeah, and to do research by funding. 

Q. Well, I mean when I hear you say do 

research, I get images of people of the TIRC walking 
into laboratories and pulling out the test tubes. 

MR. MIKHAIL: And the rats. 

MR. BERNICK: Yeah. 

THE WITNESS: What I've got is that CTR, 
the successor to TIRC, was an independent 
organization devoted to determining health effects 
of tobacco use, which as you say, awards grants 
after peer review by an independent science advisory 
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board. 

Q. (By Mr. Bernick) Where are you reading 
that from? 

A. I'm reading that from Page 241 of Exhibit 
D. 

Q. Which is what? 

A. This is the JAMA article, Page 241 of the 
JAMA article. 

Q. Do you know what the role of lawyers was 
in writing the JAMA article? 

A. Do I know the role of lawyers in writing 
the JAMA article? 

Q. Right. 

A. No. 

Q. Has anyone ever -- from the plaintiffs' 
lawyers here ever told you of the role that the 
lawyers played in connection with the assembling of 
materials for the JAMA article? 

A. No. 

Q. Do you somehow -- I'm just -- You picked 
out these articles. Do you regard the JAMA articles 
as being reliable sources of information for 
purposes of this litigation? 

A. Yes, sir. 

Q. Why do you rely on them in that way? 
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1 

A. I don't see any reason not to. The 

2 

journal of the American Medical Association is a 

3 

respected publication. 

4 

Q. Well, but do you know anything about the 

5 

authors who actually wrote those articles? 

6 

A. No. 

7 

Q. Well, let me just ask you -- 

8 

A. I know that one of them is the same -- 

9 

appear to be the same people who wrote The Cigarette 

10 

Papers book that I've been asked to review. 

11 

Q. Let me just ask you that. Have you -- For 

12 

purposes of doing your expert work in this case, 

13 

have you been operating on the assumption that the 

14 

JAMA articles are, you know, medically reliable 

15 

articles because they appear in a medical journal? 

16 

A. I'm operating under the assumption that 

17 

they are reliable articles. 

18 

Q. If I were to tell you that authors of the 

19 

JAMA articles have been anti-tobacco advocates 

20 

historically, wouldn't that bear upon the 

21 

reliability of what they've written in those JAMA 

22 

articles? 

23 

A. I don't see why. 

24 

Q. You wouldn't consider that? 

25 

A. Not really. 
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Q. Makes no difference to you if somebody who 
writes an article for the Journal of the American 
Medical Association that you rely on has a history 
of anti-tobacco activity? 

MR. MIKHAIL: Object to the form. Go ahead 


and answer. 

THE WITNESS: No. You know, especially a 
publication like this. Once again, you asked me: 
Let's assume. I would certainly assume before 
something like this is published -- the authors, I 
do not think, are necessarily associated with the 
American Medical Association, and the ultimate 
decision to publish this would have been made by the 
American Medical Association. 

Q. (By Mr. Bernick) Well, I know that that's 
true, but ultimately the American Medical 
Association -- Do you think the American Medical 
Association is vouching for the accuracy of what's 
in those papers? 

A. Not necessarily, no. 

Q. Okay. W.ell, the American Medical 

Association has to rely upon the accuracy of the 
information that's provided to it, right? 

A. Well, they are going to look at -- they 
are going to read before they publish, I would 


http://legacyJibrary.ucsf.ea^i^§rilfflT(atf)t0'i<pcMw.industrydocuments.ucsf.edu/docs/qmjl0001 







1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


think. 

Q. Well, you think they are really going to 
determine whether the information that's referred to 
in these articles is true and accurate? 

A. I have no idea. I've never been an editor 
or a publicist. I don't know. 

Q. So would it be fair to say you don't 
really know what the accuracy is of the information 
of the JAMA articles that are part of Exhibit 3, do 
you? 

MR. MIKHAIL: Object to the form. He 
testified that he considers what is in the JAMA 
articles as reliable. 

MR. BERNICK: Can we in future 
depositions -- I'm particularly thinking of the 
experts that we're going to tender -- can we use 
your objections from this deposition as a model of 
what are fair and appropriate and proper 
obj ections? 

MR. MIKHAIL: I don't have to answer your 

questions. 

MR. BERNICK: I know you don't have to. 

I'm just asking. 

MR. MIKHAIL: And I'm not going to. 

MR. BERNICK: I've forgotten my own 
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1 

question. 

2 

THE WITNESS: I don't know. I was not 

3 

following the progression, so I can't help you. You 

4 

were talking about the JAMA articles and the AMA and 

5 

was I an editor. 

6 

Q. (By Mr. Bernick) No, no. 

7 

A. Was it reliable. 

8 

Q. Do you have any idea about the reliability 

9 

of the information that's set forth in those 

10 

articles, the JAMA articles? 

11 

A. I mean, you know, I'm going on the 

12 

assumption this is reliable information. 

13 

Q. But you really don't have any basis for 

14 

that assumption right now, do you? 

15 

MR. MIKHAIL: Object to the form. He's 

16 

answered that, David. 

17 

THE WITNESS: The basis is, I've got them. 

18 

do I believe they are correct, yes, I do. That's my 

19 

basis. 

20 

Q. (By Mr. Bernick) That's your belief, but 

21 

do you have any data or information or facts to 

22 

support that belief? 

23 

A. Nothing that -- 

24 

MR. MIKHAIL: I object to the form because 

25 

he said he considers it reliable. It was peer 
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reviewed and reviewed by JAMA and published by 
JAMA. He's answered the question. 

Q. (By Mr. Bernick) Is that your testimony or 
is that Mr. Mikhail's testimony? 

A. He basically said what I said earlier. 

Q. We then got way, way, way past that and 
probing what it is you knew or didn't know about the 
process by which this article is put together, 
right? 

A. I don't know anything about that. 

Q. Right. So, therefore, you're just' 
operating on a belief at this point. You don't know 
whether there is an anti-tobacco agenda that drives 
those articles, do you? 

MR. MIKHAIL: You are not going to get far 
with that argument, David. 

THE WITNESS: No, I don't have any idea. 

Q. (By Mr. Bernick) Do you know anything 
about -- I think you may have answered this. Do you 
know anything about how the information was 
assembled for purposes of these articles? 

A. Of course not. 

Q. If it turns out that the information that 
was assembled for purposes of those JAMA articles 
came from a guy who stole the documents, selected 
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1 

only the ones that he thought would be most damaging 

2 

to the companies that are involved, and that he at 

3 

one point in time used this collection of documents 

4 

in order to try to induce a financial settlement. 

5 

wouldn't you think there would be a reliability 

6 

problem associated with the data that made its way 

7 

into those articles? 

8 

MR. MIKHAIL: Object to the form and direct 

9 

the witness not to answer. You keep saying stolen. 

10 

You haven't filed criminal charges against the 

11 

thief, in quotes. We're not going to get into that 

12 

line of questioning. You asked him the question 

13 

whether he considers the information reliable, he 

14 

said he does because it was published in JAMA and 

15 

for the other reasons he explained. I'm going to 

16 

direct him not to answer, and you can go to another 

17 

subj ect. 

18 

Q. (By Mr. Bernick) The function of the TIRC 

19 

and CTR was to fund research regarding the possible 

20 

connection of smoking and disease, correct? 

21 

A. That's what that says. 

22 

Q. Okay. And do you have any understanding 

23 

that the function of TIRC or CTR was to fund 

24 

commercial research? 

25 

A. Commercial scientific type research as to 
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1 

health hazards, David, but I don't understand 

2 

exactly what you mean by the word commercial. 

3 

Q. Well, we talked yesterday about antitrust 

4 

law, right? 

5 

A. Briefly. 

6 

Q. And you're familiar, are you not, with the 

7 

fact that where companies pool their resources to do 

8 

commercial research, that is research bearing upon 

9 

facts that might be valuable for their products. 

10 

product development research, that that can give 

11 

rise to an antitrust issue, are you familiar with 

12 

that fact? 

13 

A. Just as a general rule. 

14 

Q. Okay. Do you have any information that 

15 

says that CTR or TIRO had the latitude within its 

16 

charter to do commercial research? 

17 

A. I don't know anything about its charter. 

18 

Q. Do you know anything about whether its 

19 

function included doing commercial research? 

20 

A. I don't believe I do, David. 

21 

Q. Okay. Now, it's true,is it not, that 

22 

statements were made by the industry that CTR or 

23 

TIRC would have a scientific director that would be 

24 

well qualified and would be of high integrity, are 

25 

you familiar with that? 
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A. Not specifically, no. 

Q. Are you familiar with statements that were 
made by the industry that the TIRC or CTR would have 
an advisory board of outside scientists? 

A. I'm familiar with that. 

Q. Okay. It's call the Scientific Advisory 
Board or SAB? 

A. SAB. 

Q. Okay. Are you familiar that 
representations or statements were made that the 
function of the SAB would be to advise the TIRC on 
scientific matters? 

A. That's my understanding. 

Q. Okay. And that based on all that advice, 
the research would be funded, right? 

A. Yes. 

Q. Okay. So that the function of the SAB is 
to provide advice and ultimately decisions are made 
about what research would be funded, fair statement? 
A. Fair statement. 

Q. And that's what basically was being 

represented by the industry, right? 

A. Appears to be right. 

Q. Okay. Now, it's true,is it not, that a 
series of scientific directors in fact were 

http://legacy.library.ucsf.e®fl/tiobfgrrtflf!iafl[0'i<p\!l^v.industrydocuments.ucsf.edu/docs/qmjl0001 










1 



2 

3 

4 

5 

6 

7 

8 
9 

10 


11 


12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


for TIRO and CTR? 

Right. That's any understanding. 

The first one was a Dr. Little? If you 
to look in The Cigarette Papers book. I'll 
the effort and ask you a different 

MR. MIKHAIL: That's the book Bill Hoffman 
also claimed was privileged. You said yesterday 
nothing was claimed privileged. Even the book that 
said Walden Books was privileged. 

THE WITNESS: I see a Dr. Little as a 
member of the board, yes. 

Q. (By Mr. Bernick) Okay. Are you -- 

A. Clarence Cook Little. 

Q. Are you aware of any issue that's been 
raised about the credibility or integrity of any of 
the scientific directors for the TIRC or CTR over 
t ime? 

A. Not aware of any. 

Q. Okay. Now, is it also true that the 
Scientific Advisory Boards were also created and 
have carried through over time? 

A. I believe so. 

Q. Okay. Are you aware of any issue that's 
ever been raised about the integrity or 


appointed 

A. 

Q. 

are going 
spare you 
question. 
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qualifications of any of the members of the 
Scientific Advisory Board for the TIRC or the CTR? 

A. I'm not aware of any. 

Q. Now, are you familiar with the fact that 
once the process got going, there were basically 
three categories of research that got funded. 

Number one was grant research, number two was 
contract research, and then number three, there was 
also funding of special projects research. Are you 
familiar with those three basic categories? 

A. Generally, yes. 

Q. Okay. I want to focus your attention on 
the first two, that is the grant program and the 
contract research program. The non-special projects 
research that was funded by TIRC and CTR. Are you 
focused with me on that right now? I'm going to ask 
you some questions about it. Okay? 

A . All right. 

MR. MIKHAIL: David, I would like for the 
record to reflect, I don't want to interrupt you in 
that, I object to the form of the question. CTR's 
officers have made a clear distinction in sworn 
testimony before Congress that CTR did not fund 
special projects. I want to make sure the question 
is fair to the witness, that they only administered 
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9 


but not funded and made that distinction. I want to 
make sure the record is clear that the witness had 
that correct information. 

Q. (By Mr. Bernick) In point of fact, a 
process was set up, was it not, so that with regard 
to the grant program and the contract research 
program, recommendation of the research by the SAB 
was required for that type of research. Correct? 

A. I don't know if it was required, but it 
was -- I think it was done. 

Q. Okay. Are you aware of any instances 
where grant research or contract research through 
TIRC or CTR was funded without a recommendation from 
the SAB? 

A. I don't know. 

Q. Are you aware of any such instance? 

A. Not aware. 

Q. If we then talk about the research that 

actually got done, are you familiar with the scope 
of the research that got done through the grant 
program and the contract program of TIRC and CTR? 

A. I mean I've got a list of the kinds of 
things that were done, yes. 

Q. This is for the non-special projects 
research, the grants research, and the contract 
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5 


research? 

A. I don't have a speaking working knowledge 
of the scope of the projects, no. 

Q. Let me just ask you, are you familiar with 
the fact that literally hundreds of millions of 
dollars were spent on that research by the tobacco 
industry? 

A. I know it was supposed to have been a lot 
of money. I don't know the exact amount. 

Q. Isn't it also true that literally 
thousands of articles have been published in peer 
review journals as a result of the grant research 
program and the contract research program? 

A. I don't know whether that happened or not. 

Q. Is it true that the research that was done 
as part of the grant program of OTR was co-funded, 
co-funded, that is also funded by prestigious 
non-affiliated organizations such as the National 
Institute of Health? 

A. I believe there were -- I believe there 
was co-funding. I believe I read that. 


Q. Isn't it true that the people in the 
institutions that actually performed grant and 
contract research that was funded through CTR, the 
people that actually did that research came from 
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1 

some of the most prestigious research institutions 

2 

in this country? 

3 

A. I don't know the status of the research 

4 

institutions, David. I don't know if I can 

5 

characterize them as the most prestigious research 

6 

institutions in the country. 

7 

Q. Are you aware of any instance where 

8 

research that was funded as part of the grant 

9 

program of CTR or as part of the contract program of 

10 

CTR involved falsification of any research data? 

11 

A. I'm not aware of any. 

12 

Q. Are you aware of any false or misleading 

13 

scientific publications resulting from the CTR grant 

14 

program or the CTR contract program? 

15 

A. I'm not aware of any at this time. 

16 

Q. Are you aware of any instance where the 

17 

tobacco industry prevented publication of research 

18 

resulting from the grant program of CTR or the 

19 

contract program of CTR? 

20 

A. The tobacco industry? 

21 

Q. Yeah. 

22 

A. It's my understanding -- You're talking 

23 

about in the grant research program? 

24 

Q. In the grant research program or the 

25 

contract research program, any situation where -- 
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A. I can't name you one right now, no. 

Q. Are you aware of any instance where the 

industry, tobacco industry, prevented disclosure of 
the fact that CTR grant or contract research was 
funded by CTR? 

A. I'm not aware of any. 

Q. Are you aware of any researcher who was 

acting as a grantee or a contract researcher -- I'm 
sorry. Strike that. I think I already asked that 
one. Are you aware of any issue that has ever been 
raised about the quality of the research done 
through the CTR grant program or the CTR contract 
program? 

A. I can't give you any complaint about that 
that I'm aware of. 

Q. Okay. Are you aware of any facts which 
show that any representation made by the tobacco- 
industry about its grant program or -- I'm sorry -- 
the grant program of CTR or the contract program of 
CTR, any representation which was wrong about that 
aspect of CTR? 

A. In that broad question, no, I'm not aware 
of any specific thing at this time. 

Q. Okay. Let's now talk about special 
projects. Okay. If we talk about special projects. 
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are you aware of any promise or undertaking or 
representation which was made that the CTR staff, 
not the SAB, the CTR staff or the scientific 
director would not perform other functions, that is 
functions other than being involved in the grant 
program and contract program? Are you aware of any 
such representations? Do you understand my 
question? 

A. No. 

Q. Let me try again. We've talked about the 
fact that the scientific director was involved in 
the contract program and the grant program. Right? 

A. Uh-huh (affirmative response). 

Q. Okay. And the SAB is also involved as the 
advisory board in connection with those two areas of 
funded research, right? 

A. Yes. 

Q. Okay. Now, if we just focus on the staff 
of CTR and the director, the scientific director of 
CTR, are you aware of any representation or promise 
that was made by anybody that those folks would not 
engage in other functions, that is functions 
separate and apart from the contract program or the 
grant program? 

A. I'm not aware of any. 
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Q. Okay. In fact, let me just ask you, isn't 
it true -- We talked a little bit about scientific 
research earlier on. Isn't it true that for a long 
time in litigation there are times when litigation 
requires that research be done, true? 

A. There may be some litigation where that's 


true, yes. 

Q. Well, that's not something that's novel or 
unusual. There are often situations where the 
issues posed by litigation are issues that could be 
further elucidated through more research, right? 

A. That's a fair general statement. 

Q. It's, therefore, become pretty common in 
the products liability field for lawyers to consider 
litigation strategy and decide to do research, 
right? 

A. That may very well be true, yes. 

Q. I just want to know, do you have any 
quarrel, as a legal ethicist, with the idea of 
lawyers suggesting, recommending, and helping to 
pursue litigation research, that is research whose 
purpose is to satisfy a litigation need? Do you 
have any problem with it? 

A. I don't think it's the usual thing that 
lawyers do but -- 
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Q. I'm sorry? 

A. I don't think it's the usual thing that 
I've seen lawyers do, but I'm not saying it's not 
done, no. 

Q. Are you saying it's wrong or unethical? 

A. No, I'm just saying it's not done that I'm 

aware of, but I'm not saying it's necessarily wrong. 

Q. Okay. In point of fact, I mean there are 
some very significant pieces of litigation today 
where the lawyers who are involved in the litigation 
are involved in recommending and asking that 
research be done for litigation purposes, true? 

A. If you say so. I don't have any 
specific -- 

Q. I'll give you a specific. 

A . All right. 

Q. Are you familiar with the fact that the 
lawyers who are involved for the plaintiffs in this 
case are in contact with scientists who are studying 


what they believe to be the health care costs 
associated with smoking? 

A. No idea. I don't know anything about it. 

Q. If I were to tell you that the lawyers 

representing the state of Mississippi in this case 
have been in contact with statisticians and health 
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care experts to have them do research into the 
health care costs with smoke -- associated with 
smoking, would you feel that that was unethical or 
inappropriate? 

A. As long as you've got ongoing litigation. 

Q. You've got ongoing litigation, it's both 
appropriate and a deed that can be -- 

A. In this case, yeah. 

Q. Well, in this case, are you familiar with 

that? 

A. No, I'm not familiar with that. 

Q. Do you see anything wrong or unethical or 
inappropriate about that? 

A. Based on your broad statement, no. 

Q. Okay. So you don't have any quarrel that 
lawyers can go about the process of contacting 
scientists and getting research to be done for 
litigation purposes? You don't have any problem 
with that, right? 

A. No. You're talking about an ongoing -- 
involved in this -- I understand they are involved 
in this litigation, yeah. 

Q. Okay. Well, you don't see a problem with 
other lawyers in other litigation doing the same 
thing, do you? 
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A. Ongoing litigation, no. 

Q. Okay. Now, isn't it true that the special 
projects research, research that was special 
projects research through CTR, that that research 
was done for litigation purposes? 

A. I understand as a general rule that's what 
it was for. 

Q. Okay. And again, I take it, on the basis 
of what you've just now said, that you don't have 
any problem with the idea that the -- that the 
lawyers who are representing the tobacco industry 
wanted to go ahead and in fact did go ahead and 
develop ideas for research that would be done for 
litigation purposes. You don't have a problem with 
that? 

A. That's not what lawyers normally do, and 
as I understand it, in the context of CTR, as I 
understand, CTR said that this was going to be doing 
some scientific research that -- having special 
projects were ones that the lawyers picked out 
specifically, and that is not what I normally see 
that lawyers would do. 

Q. Okay. Well, let me pursue that a little 
bit. Make sure we're operating with a common set of 
facts that you understand, and I understand what you 
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1 

understand about the facts. Isn't it true that the 

2 

only connection between the CTR and the special 

3 

projects research that got done was that the 

4 

scientific director of CTR approved special 

5 

projects? 

6 

A. I don't know that the scientific director 

7 

approved special projects. 

8 

Q. You didn't know that? 

9 

A. My understanding was it was approved by 

10 

the attorneys. 

11 

Q. Well, your understanding is that special 

12 

projects were approved by the attorneys, that's 

13 

number one? 

14 

A. That's right. 

15 

Q. And do you have any understanding that 

16 

special projects were approved by the Scientific 

17 

Advisory Board? 

18 

A. Don't know one way or the other. 

19 

Q. Okay. And you have an understanding that 

20 

CTR special projects were administered through CTR 

21 

or not? 

22 

A. My understanding, they were handled 

23 

through the attorneys. 

24 

Q. I see. So do you have any understanding 

25 

that CTR had any involvement in the special 
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proj ects? 

A. Other than they were requests - - As I 
understand from what I've read, that requests would 
come into the CTR and then — and these requests 
would be reviewed by attorneys, and attorneys picked 
out one for special projects to be used, as I 
understood, to find scientists and medical doctors 
who might serve as industry witnesses in lawsuits or 
in a legislative forum. 

Q. So as you understand it, the way that it 
would work, the only connection between special 
projects and CTR was that lawyers who were 
knowledgeable about projects that were proposed for 
CTR funding would identify projects that they would 
want to do for litigation purposes? 

A. Assuming that those lawyers were 
knowledgeable about that, yeah. 

Q. Well, were they or were they not? 

A. I don't know. 

Q. Well, then, I'm struggling with you 
believe that special projects were research that 
were done at the request of lawyers, right? 

A. That's correct. 

Q. And for litigation purposes, right? 

A. Yeah. 
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Q. Okay. And again, if we just work with 
those two facts, you don't know that that's common 
practice, but you do know that that does happen in 
certain kinds of cases, and you don't feel that 
that's inappropriate, right? 

A. I think it's unusual. 

Q. But it's not inappropriate? 

A. At this point, no. 

Q. Okay. So now you've got lawyers who 
identify projects, want to do them for litigation 
purposes, they become special projects. Those are 
your understanding of the facts about special 
projects, right? 

A. Generally, yeah. 

Q. Okay. Well, what then is the connection 
with CTR at all? Is there one? 

A. Well, because it's my understanding that 
those projects were originally ones that had came to 
CTR to see if they could get funding. 

Q. Okay. 

A. And then the attorneys made the decision, 
whether they are going to go to CTR or whether they 
are going to go to special projects. 

Q. Let's assume that was true, and I'm going 
to ask you to make a different assumption, but let's 
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1 

assume that the way the lawyers found out about the 

2 

projects is that they came through CTR, and the 

3 

lawyers made the decision about whether they were 

4 

going to be special projects or whether they were 

5 

going to be CTR grant projects, is that your 

6 

testimony? 

7 

A. That's generally my understanding, yes. 

8 

Q. Okay. Let's assume that that was true. 

9 

What's wrong with it? 

10 

A. Well, because then you've got attorneys 

11 

picking and choosing which projects are going to be 

12 

used and, quote, for litigation, and then the 

13 

information that comes from those projects are then 

14 

claimed to be privileged information. 

15 

Q. So you are -- 

16 

A. Because of the results of them. 

17 

MR. MIKHAIL: Are we at a good breaking 

18 

point or not? 

19 

MR. BERNICK: Couple more questions and we 

20 

can. 

21 

(Whereupon, there was a discussion held off the 

22 

record, after which the proceedings continued as 

23 

follows:) 

24 

Q. (By Mr. Bernick) So as I understand your 

25 

understanding of the facts, the way the special 
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1 

projects worked was that a proposal would be made by 


2 

a scientist to do research, that proposal would come 


3 

into CTR, lawyers would then decide whether that 


4 

proposal would be handled as a special projects on 


5 

the one hand or as a CTR grant on the other? 


6 

A. Uh-huh (affirmative response). 


7 

Q. And then if it was handled as a special 


8 

project, a privilege would be claimed so that it 


9 

would not be disclosed, is that your understanding? 


10 

A. That's my understanding. 


11 

Q. Okay. And it's on the basis of that 


12 

understanding that you're prepared to offer opinions 


13 

about CTR special projects, right? 


14 

MR. MIKHAIL: Object to the form. 


15 

THE WITNESS: You asked about what the 


16 

lawyers did, not necessarily the projects. 


17 

Q. (By Mr. Bernick) It's on the basis of that 


18 

understanding of the facts that you're offering 


19 

opinion about the lawyer's role in special projects? 


20 

A. That's my understanding. 


21 

MR. BERNICK: Shall we take a quick 


22 

break -- 


23 

MR. MIKHAIL: That's a good place. 


24 

MR. BERNICK: -- and come on back. 


25 

(Whereupon, after a brief recess, the 
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1 

proceedings continued as follows:) 

2 

Q. (By Mr. Bernick) During the break, did you 

3 

have occasion to talk to Mr. Mikhail about some of 

4 

the facts relating to CTR? 

5 

A. No, I didn't talk about that. 

6 

Q. I want to go back to -- get back to the 

7 

factual scenario that you've described as being the 

8 

one you understand for CTR. As I understand it 

9 

again, the proposal comes in to CTR, you believe 

10 

that the lawyers make a decision, it either goes 

11 

over to the grant program or it becomes a special 

12 

project. If it goes over to the grant program, it 

13 

becomes published. If it goes over to special 

14 

project, because it's done for litigation purposes. 

15 

it's treated as privileged and not published. Is 

16 

that your understanding? 

17 

A. That's the general idea, yeah. 

18 

Q. Now, I want you to assume for the purposes 

19 

of my question a change in this scenario. I want 

20 

you to assume that the proposal comes in, it's 

21 

looked at by the SAB as a proposed grant, it is then 

22 

either funded as a grant or is rejected, and if 

23 

rejected, a lawyer might think it's a good idea for 

24 

litigation purposes and asks that it be done as a 

25 

special project. Do you have the difference in mind 
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that I'm asking you to assume? 

A. Okay. 

Q. As the proposal comes in and once reviewed 
by the SAB, if it is rejected -- that is it's not 
going to get funded as a grant through CTR -- then 
the lawyer might pick it up and suggest that it be 
funded as a special project. Do you have that 
hypothetical in mind? 

A. Yeah, I've got it. 

Q. Okay. Under those circumstances, do you 
see anything wrong or inappropriate or, in your 
estimation, unethical about lawyers taking in a 
sense the rejected projects and deciding or 
suggesting that they be funded for litigation 
purposes? Anything wrong with that? 

A. Unless it's to abuse the privilege. 

(Whereupon, there was a discussion held off the 
record, after which the proceedings continued as 
follows:) 

Q. (By Mr. Bernick) We're going to get to 
whether a privilege is asserted as to the project 
here in a moment. 

A. Okay. 

Q. But you don't see a problem with what I 
have described as a different•set of facts, that is 
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a proposal comes in to CTR as a possible grant, SAB 
does not recommend it, lawyer then says: Gee, maybe 
we could do this for litigation purposes? 

A. That's the lawyers of the CTR? 

Q. No. Lawyers for the industry. 

A. Okay. 

Q. Lawyers for the industry say: Maybe we 
should make it into a special project, and it's 
treated as a special project. You don't have any 
problem with that decision making or involvement of 
lawyers, no ethical problems or other problems that 
you can see with that? 

A. And who's making the decision? Is that 
the SAB making the decision? 

Q. SAB makes the initial decision it's not 
going to get funded. It's not recommended for a 
grant. 

A. And they send it back to the lawyers? 

Q. It's at CTR. The proposal comes into CTR 
as an organization. 

A. Yeah, it's an independent organization. 

Q. It goes into the CTR, CTR then, because 


it's a grant proposal, farms it out to the 
Scientific Advisory Board for their recommendation. 

(Whereupon, there was a discussion held off the 
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record, after which the proceedings continued as 
follows:) 

Q. (By Mr. Bernick) I want you to assume the 
facts are these. A grant proposal comes in to CTR, 
the organization. CTR has the Scientific Advisory 
Board make a recommendation about it. The 
recommendation is not a favorable one. And then 
after the SAB declines to make a favorable 
recommendation, an industry lawyer, tobacco industry 
lawyer, advises that maybe this should be considered 
to be done for litigation purposes, and ultimately 
it becomes a special project for litigation 
purposes. Do you see any problem, any ethical 
problem, any fraud that is associated with that set 
of facts which I'm asking? 

A. No. 

Q. I'm sorry? 

A. Not right there, it doesn't, the way 

you've gone. 

Q. Okay. Now, the project becomes funded as 
a special project and then is published. Okay. It 
leads to a published paper in a peer reviewed 
scientific journal. 

A. That's your scenario. 

Q. That's my scenario. If we put that whole 
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thing together, proposal comes in to CTR, does not 
receive a favorable recommendation as a grant, it 
then gets treated as a special project for 
litigation purposes, and it leads to a published 
paper. Given that description of special projects, 
do you have any feeling that there is a fraud or 
there is misconduct on the part of lawyers? 

A. If the papers are published, no, no. 

Q. Yeah. Okay. So I take it that when you 

have offered your -- when you came to your opinions 
for purposes of your testimony here today, and you 
assumed that the special projects were done for 
litigation purposes, you further assumed that 
because they were done for litigation purposes that 
they were never published, right? 

A. That's the information that I've been 
given in what I've looked at. 

Q. And if I were to tell you that the special 
projects were published, wouldn't that change your 
opinions in this case? 

A. Well, as to whichever one. The 
information I've been given was that it was 
represented to the public that the CTR research 
would be made public, but that the special -- what 
I've been shown, to me, indicated that the special 
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projects weren't publicized nor even the fact that 
they existed disclosed. That's what I've been 
shown. Your scenario is they went to special 
projects and they got published. 

Q. They were published. 

A. If they got published, there's no claim of 
privilege, and if there's no claim of privilege, 
then there's no abuse of privilege. That scenario's 
fine. 

Q. Okay. Are you aware of any special 
project, research project that was not published? 

A. I'm not aware -- What I've been shown and 
the reading of the information that was given to me, 
David, the information was that none of this was 
published or disclosed. 

Q. Okay. But can you identify generally or 
individually any special project that was funded and 
was not published? 

A. No, I can't give you a specific. 

Q. Okay. Are you aware of any situation 
where a tobacco company or CTR has claimed that 
special project research was privileged and wouldn't 
be disclosed? Has anyone ever shown you the 
assertion of that privilege? 

A. I can't put my hand on that at this time, 
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no. 

Q. Okay. Are you aware of any privilege 
associated with special projects which was 
improperly asserted? 

A. Well, the follow-up of the question, no, 
not based on the information that I've been given. 

Q. Okay. Now, are you aware of any -- Let me 
go back and ask that follow-up question. I want you 
to now assume with me that the special project has 
been identified, decision has been made to go ahead 
and fund it and get it done, and the lawyers, 
industry lawyers, tobacco company lawyers, talk 
among themselves about the litigation significance 
or litigation aspect of that research, and they 
write some of that down. They have letters between 
each other, memos, conversations about litigation 
significance of the special projects. Wouldn't you 
believe that those communications dealing with 
litigation significance of the special projects 
would be privileged? 

A. If they were in fact in specific 
litigation, it might be, yes. 

Q. But that's classic attorney-client work 
product type of activity, right? 

A. As a general rule, yes. 
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Q. Okay. Are you aware of any privilege that 
has been improperly asserted? 

A. Like I said, I don't know about any -- 
about what specific privilege has been claimed. 

It's my understanding that those items have not been 
disclosed at all, but I do not have any specific 
information as to whether privilege has been claimed 
on those documents. 

Q. Okay. And if privilege were claimed on 
documents associated with special projects, that is 
lawyer communications involving the special 
projects, again, assuming that the project research 
itself was published, are you aware of any basis for 
asserting that there should be a crime fraud 
exception -- 

A. If it's published -- 

Q. -- for the attorney generated 

communications? 

A. If it is published and everybody has got 
it, then it wouldn't be no need for claiming the 
privilege, therefore, no. 

Q. Just to be clear, special project gets 
funded and gets published. Attorneys have written 
memos associated with the litigation aspect or 


associated with the special projects, their own 
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memos among themselves. They claim privileges to 
the memos. 

A. As they relate to the document that's 
published, right. 

Q. As they relate to the document that's 
published or, you know, the consideration of the 
project at any step along the process, it's their 
thoughts, their ideas about the litigation strategy, 
whatever, concerning the special project. Special 
project gets published. Attorneys claim that their 
memos and their thoughts are privileged. Do you see 
any crime fraud exception applying to those attorney 
documents? 

MR. MIKHAIL: Before you answer, I object 
to the form of the question in that you're making 
reference to memos and communications when the 
witness does not have the benefit of the contents of 
a memo or communication involving a lawyer. There 
may be something in a memo that he would be able to 
say, yeah, this is crime or fraud, but without the 
benefit of the memo, I object to the form. 

Q. (By Mr. Bernick) I'm asking you for the 
principle Mr. Trotter. I think that's pretty clear 
from my question. 

A. I think the principle would be, David, and 
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what you're asking is different from the documents 
I've had to review, but as to a specific project 
that ends up being published, then -- and what part 
of any memo between lawyers that pertain to that, 
there would be no reason, no problem with that 
because no privilege would attach because the 
results are known. You can go read them at the 
library. They've been published. 

Q. Well, the -- Again, just so I'm clear, 
what gets published is the research report, the 
article that gets published about the research. 
Special project gets done, researcher writes an 
article, gets published in a magazine. Okay. So 
it's public knowledge. You can look at it in the 
library. Lawyer who has written memos about the 
special project at any step along the process is 
still going to.claim that his memos are privileged 
because they contain his litigation strategy 
concerning any number of different things, including 
the special project. Don't you think that those 
documents are properly privileged documents as being 
the work product of the lawyer? 

MR. MIKHAIL: object to the form again. 

You can answer it as a general principle 
but not as to any specific lawyer communication. 
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Q. (By Mr. Bernick) As a general principle. 

A. As a general principle, they might very 
well be, yes. 

Q. Are you aware of any particular document 
written by a lawyer in connection with a special 
project that doesn't fit the description that I've 
just given you? 

A. I'm not aware of any specific document. 

Q. Okay. Now, if you then go to the special 
projects themselves and the articles that resulted 
from them, have you ever taken a look at any of the 
articles themselves? 

A. No. 

Q. In point of fact, before you came into the 
room today, your assumption was that there wasn't 
such a thing as a special project that ultimately 
was reflected in an article, right? 

A. Yeah. The information that I had was that 
none of that research was publicized nor its 
existence disclosed. That's the information that I 
had. 

Q. Okay. Did you ever make inquiry of the 
plaintiffs' lawyers here about whether the research 
was published? 

A. No, I did not. 
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1 

Q. Okay. Did you ever receive a 

2 

representation from them that it wasn't published? 

3 

A. I received no representation one way or 

4 

the other. 

5 

Q. Okay. Did you ever receive a 

6 

representation from anybody that the special 

7 

projects research itself was not published? 

8 

A. Nothing one way or the other. 

9 

Q. So you just operated on the assumption 

10 

that it wasn't published? 

11 

A. That's right. 

12 

Q. Okay. Did anyone tell you to make that 

13 

assumption? 

14 

A. No, nobody told me to make that 

15 

assumption. 

16 

Q. Okay. Are you aware of any representation 

17 

that anybody associated with the industry ever made 

18 

that the SAB had recommended or approved special 

19 

projects? 

20 

A. I'm not aware at this time of that, to 

21 

answer that specific question. 

22 

Q. Are you aware of any misrepresentation 

23 

that has ever been made by anybody about the real 

24 

purpose of special projects, that is that they were 

25 

done for litigation purposes? 
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A. Well, other than just the general rule 
that the CTR was set up as a scientific and 
investigation -- for scientific purposes and 
internal documents said: Look, this was a PR deal 
for us. 

Q. My question is a little bit different. 

I'm going to get to what you just said here in a 
moment. My question was are you aware of anybody 
who ever misrepresented the purpose of the special 
projects? That is, you understand -- 

A. Well, yeah. Oh, yeah. I'm sorry. No, as 
a matter of fact, I don't think anybody -- From what 
I understood, nobody knew about the special 
projects, so they were not misrepresented. 

Q. Well, are you aware of any effort to 
conceal the fact that the special projects were 
done? 

A. They just never came to light. If that's 
an effort to conceal it, you know. 

Q. Well, that's a very specific question, Mr. 
Trotter. I'm asking you whether anybody has shown 
you any evidence that the special projects, the 
purpose of the special projects was concealed? That 
is, inquiry was made of, well, what are the special 
projects, and no proper responses made. Are you 
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aware of any like that? 

A. Not specifically to that, no, not to that 
question. 

Q. Are you aware of anyone making a 
representation that the special projects themselves 
were recommended by independent scientists or 
represented independent research? 

A. Don't have anything specific on that. 

Q. Okay. Are you aware of any issue about 
the quality of the recipients who were chosen to do 
special projects research? 

MR. MIKHAIL: Asked and answered. 

MR. BERNICK: No. I asked about the 


grantees originally. I'm asking about the 
recipients of special projects. 

MR. MIKHAIL: He can answer, but I think 
you asked about both prestigious institutions and 
researchers. 

Q. (By Mr. Bernick) Now, you said that the 
fact of there being special projects was concealed, 
nobody knew about .special projects? 

A. That's my understanding. 

Q. Okay. But that again traces back to your 
feeling that the special projects themselves were 
never published? 
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A. That was information that had been given 
to me . 

q. if i were to show you an article that was 
published in a peer review scientific journal and 
specifically in the acknowledgment section said 
funded by: As a special project of CTR., would that 
be consistent or inconsistent with the assumptions 
that you've made coming in here today? 

A. That would be inconsistent with the 
assumptions/ with the information I have been shown. 

Q. And if those types of articles were 
published and those types of acknowledgments were 
given, that would certainly suggest that there was 
not an effort to conceal special projects, true? 

A. That would tend to show that, yes. 

Q. Okay. Are you aware of any situation 

where a recipient of a -- a recipient of a special 
project fund -- funding for special projects wanted 
to publish the results of his or her research and 
was prevented from doing so? 

A. I'm not -- I don't have any specific 
recollection of that. 

Q. Are you aware of any situation where 
special project research was terminated at the 
request of counsel? 
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fl 

A. I don't have anything I can put my hand on 

2 

at this time. 

3 

Q. Are you aware of any situation where 

4 

special project research was terminated by the 

5 

tobacco industry? 

6 

A. I don't have anything on that at this 

7 

time. 

8 

Q. Are you aware of any situation where a 

9 

special project recipient was told to conceal the 

10 

special project status of his or her work or the 

11 

fact that it was funded through CTR? 

12 

A. I'm sorry. That was a multiple question. 

13 

Excuse me. 

14 

Q. Sure. Are you aware of any situation 

15 

where any recipients of a special project, of a 

16 

special project research funding, was told to 

17 

conceal the special project status of their work or 

18 

the fact that it was funded through CTR? 

19 

A. I don't have anything at this time on 

20 

that. 

21 

Q. Are you aware of any information that was 

22 

generated through the special project research 

23 

effort which information was concealed from the 

24 

scientific community to its detriment? 

25 

A. I don't have any information on that at 
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this time. 

Q. I want you to -- I want to go back to what 
you said about PR. Isn't it true that at the time 
that the TIRC was formed there was a developing -- 
significantly rapidly developing public controversy 
over smoking and health? 


MR. MIKHAIL: Object to the form of the 


question. 


You may answer it. 

THE WITNESS: That's my understanding. 

Q. (By Mr. Bernick) Okay. And at the time 
the TIRC was formed, the industry made a public 
announcement about the formation of the TIRC, true? 

A. That's correct. 

Q. Okay. And isn't it true that precisely 

because of the function of the TIRC, that function 
and the TIRC itself had a public relations role to 


play? 


A. Did it have a public relations role? 

Q. Yeah. 

A. Yeah. I mean the world would see what's 


going on, yeah. 

Q. Okay. Well, let me just ask you this. 
Today when companies do commercial research for 
their products, don't they often take credit for it? 
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A. Certainly. 

Q. Indeed, companies who do research on their 
products, market the fact that they've done the 
research, right? 

A. Uh-huh (affirmative response). 

Q. And you don't see any problem with that, 
do you? 

A. No. 

Q. Nothing wrong with doing research and 
taking credit for it, right? 

A. No. 

Q. That's part of American business, part of 
American life, that's part of what you expect people 
are going to do who think they are doing something 
that they think is right, right? 

A. As a general rule, yes. 

Q. And isn't it true that PR or a public 
statement, public relations, is important in the 
area of scientific research if there is a scientific 
controversy or a public health controversy that's 


under way? 


MR. MIKHAIL: Object to the form. 
But you can answer. 


THE WITNESS: Doesn't hurt, certainly not. 
Q. (By Mr. Bernick) Well, I mean if you take 
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1 

something -- It's not a question of whether it hurts 

2 

or not. Public relations is very important because 

3 

there is a public perception of a problem, right? 

4 

A. If there's a public perception of a 

5 

problem, then public relations is important. 

6 

Q. Right. A controversy develops in a very 

7 

public kind of way. People believe there's a safety 

8 

problem. Company decides to go ahead and do 

9 

research to address the safety problem. Don't you 

10 

expect the company is going to tell people publicly 

11 

about that effort? 

12 

A. Seems the logical thing to do. 

13 

Q. Not a logical thing. It's an important 

14 

and responsible thing to do, correct? 

15 

MR. MIKHAIL: Don't argue with him about 

16 

how he answers. You can ask him another question. 

17 

Q. (By Mr. Bernick) Isn't it an important and 

18 

responsible thing to do? 

19 

A. Seems to be. 

20 

Q. Okay. Now, if the research that gets done 

21 

is good quality research -- that is controversy 

22 

develops, company says we're going to do research, 

23 

and they say it publicly and there's a big public 

24 

relations effort, and then the research goes ahead 

25 

and gets done, and it's good quality research, okay. 
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you're with me? 

A. Yeah. 

Q. Is there any inconsistency in your mind 
between good public relations and good science? 

A. No. 

Q. Okay. Do you have any evidence that says 
that any of the research that was done or sponsored 
by the tobacco industry as a result of the health 
controversy that arose in the early 1950's, do you 
have any information that says that that research 
was not good quality research? 

A. No. 

Q. Okay. Now, if you then go ahead and say 
that the research is done internally or externally, 
does it make a difference? 

A. I don't think it makes a difference how 
the research is done, no. 

Q. Well, let me do it this way. I take it a 
question of whether to do research internally or to 
fund somebody else to do the research, that's again 
one of those judgment questions that scientists and 
business people have to make, right? 

A. That's right. 

Q. Okay. And part of that assessment has got 
to be whether the company has got the capability to 
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do the research itself, right? 

A. Certainly. 

Q. Okay. And if the company says: Gee, we 

don't really have the expertise here inside, then 
it's probably a smart thing to ask somebody outside 
to do it, right? 

A. Yes. 

Q. Okay. So can you see that when a 
company's making a judgment about how to do 
research, that there might be many circumstances 
under which you don't want to do it internally, you 
should do it externally, right? 

A. That's right. 

Q. Okay. So I take it you don't have any 
issue with the tobacco companies deciding to 
research or fund external research into smoking and 
health rather than doing it internally, do you? 

A. No. 

Q. Now, another thing that -- You just tell 
me if you think this is right or wrong. Another 
advantage to doing the research through an outside 
organization is that there aren't going to be 
credibility issues raised for outside research; 
whereas, if you did the research inside, some people 
might say there's a credibility issue, right? 
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A. 

Yeah. I think that's a fair statement, 

yes . 


Q. 

And the result of that is if the outside 

research 

tends to favor the company and it's good 

quality, 

it will -- the company can say here's the 

outside research, and there's no credibility issue. 

right? 


A. 

Yeah. 

Q. 

And if the -- 

A. 

And they are saying here it is, right. 

Q. 

And they are saying here it is. 

A. 

Yeah. 

Q. 

And if the research turns out to be of 

poor quality when it's done outside, the company has 

more credibility in being critical of the research 

than they 

would -- 

A. 

Well, yeah. 

Q. 

-- than they would had they done it 

internally, right? 

A. 

Yeah. Depending on the definition of poor 

quality, 

right. 

Q. 

Well, their criticism still has to be a 

fair and 

proper criticism, but if they did the 

research 

themselves inside and then they said: Oh, 

well, it' 

s poor quality research, they're not going 
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to have a lot of credibility. Whereas, if the 
research is done outside and there really is a 
quality problem, the company can fairly comment on 
it, right? 

A. Yeah. They could fairly comment on it, 

yeah. 

Q. Okay. And what that means is there are a 
whole lot of different reasons why a good and 
responsible company would decide to do research 
externally rather than in-house, right? 

A. Yeah. 

Q. And we go back to 1954 when TIRC was 
formed, decision is made in response to a public 
controversy to do research on smoking and health. 

You don't have any quarrel with that decision, do 
you? 

A. No. 

Q. I'm sorry? 

A. No, Uh-uh (negative response). 

Q. And when the decision is made to have that 
research done through an outside organization, you 
don't have any quarrel with that, do you? 

A. Uh-uh (negative response). 

Q. You don't have any quarrel with the idea 
of a Scientific Advisory Board? 
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A. NO. 

Q. You don't have any quarrel with the idea 
of having that board be disinterested highly 
qualified scientists? 

A. No. 

Q. You don't have any quarrel with their 
taking grants from researchers all over the country? 

A. No. 

Q. You don't have any quarrel with publishing 
the results? 

A. No. 

Q. Indeed, if you take all those facts I just 
sat out for you, it sounds like a pretty responsible 
course of conduct, doesn't it? 

A. Yes. 

Q. I want to ask you a couple more questions 
and I am done, and I'll turn it over to other people 
who can then abuse you. 

I want you to assume that a legal issue 
arises in connection with research that is being 
considered by CTR. 

A. A legal issue. 

Q. A legal issue. There's a concern that a 
certain area of CTR research might involve an 
antitrust issue. Okay? 
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A. Okay. 

Q. I want you to make that assumption. Don't 
you feel under those circumstances it would be 
necessary for CTR to obtain legal advice regarding 
the research? 

A. It would be, yeah. 

Q. Okay. Don't you feel it would be 
necessary and appropriate for a lawyer to take a 
look at that issue and offer legal advice to CTR? 

A. That's the logical next step, yes. 

Q. And if the lawyer's advice is that there 

is a litigation problem and there is litigation 
risk, don't you feel that CTR should follow the 
lawyer's advice and consider whether to proceed in 
the face of that litigation risk? 

A. That would be a logical thing to do. 

Q. And don't you see -- can you see that if a 

lawyer is telling a funding organization that they 

my have an antitrust problem, that the wiser course 
would be for that organization to follow the 
lawyer's advice? 

MR. MIKHAIL: Object to the form. 

And you can try to answer it. 

THE WITNESS: I think we generally think 
our clients follow our advice as lawyers, yeah. 


I 
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MR. BERNICK: I don't have anything further 


at this time. 

MR. ALSTON: Could we get about a 
five-minute break here. 

(Whereupon, after a brief recess, the 
proceedings continued as follows:) 

EXAMINATION 

Q. (By Mr. Gainick) Mr. Trotter, my name is 
Murray Gainick. I represent Philip Morris. I have 
hopefully just one question to ask you. Putting 
aside CTR issues for a moment, aside from CTR 
issues, do you have any expert opinions as to 
whether Philip Morris or any Philip Morris attorneys 
committed a crime or fraud? 

A. I think I told you this yesterday, Murray, 
in the documents that have been given to me, outside 
CTR, I don't have anything specifically relating to 
attorneys for Philip Morris. Nothing's been shown 
to me. 


Q. So the answer is no? 

A. The ansv/er is no. 

Q. Again putting aside CTR, do you have an 
expert opinion as to whether any internal Philip 
Morris document which might otherwise be privileged 
is subject to the crime fraud.exception? 
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A. I haven't seen any, so I would have no 
opinion. 

Q. Okay. Do you have any opinions that have 
not been expressed during this deposition? 

MR. MIKHAIL: Object to the form of the 

question. 

But you can answer it. 

He's responding to questions that were 

asked him. 

THE WITNESS: Well, I responded to the 
questions that were asked. As I think back on a day 
and a half, none at this time, no, no. 

MR. GAINICK: I have no further questions. 

MR. MIKHAIL: I would also state for the 
record, his testimony's within the 26 (b) (4) 

statement. 

EXAMINATION 

Q. Mr. Trotter, Paul Koethe for R. J. 
Reynolds. We met. I just have a few questions 
also, and I'd like to ask whether you have any 
opinions, expert opinions, as to whether any 
attorneys for R. J. Reynolds Tobacco Company engaged 
in any conduct that would warrant an expert opinion 
on your behalf that their conduct fell within the 
crime fraud exception or would warrant a finding of 
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crime fraud? 

A. Paul, I've been shown no documents as to 
R. J. Reynolds and have no opinion then on your 
client specifically based on your question. 

Q. You have no expert opinion that any 
attorneys for R. J. Reynolds, as you stated in your 
report, conduct on their behalf violated any 
generally recognized standards of professional 
conduct ? 

A. No, outside the CTR situation, yes. 

MR. KOETHE: That's all I have. 

EXAMINATION 


Q. 

(By 

Mr. 

Alston) This is 

Alex 

Alston 

speaking, 

for 

the 

record. I just 

think 

I have one 

question. 

Do 

you 

feel like, as you're 

sitting here 

now, that 

you 

have 

; had a fair and 

reasonable 


opportunity to answer the questions that have been 
posed to you? 

A. Yes. 

MR. ALSTON: I have no further questions of 
this witness. Thank you very much. 

MR. MIKHAIL: Questions asked by the 
defendants. Anything further from any of you 
gentlemen? 

MR. BERNICK: No. 
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MR. MIKHAIL: I have no questions. 

MR. ALSTON: All right. Okay. 

MR. MIKHAIL: Here's what we're going to 
do. If anyone disagrees. Gentlemen, please correct 
us. Counsel for the defendants, someone is going to 
have someone at Phelps, Dunbar, the firm, here make 
copies of the exhibits and have delivered a copy to 
the court reporter this afternoon; is that correct? 
And have our original set remain here for us to pick 
up after lunch. Is that a problem? 

MR. ALSTON: I see no problems with that. 


L 
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CERTIFICATE OF DEPONENT 
I, WILLIAM C. TROTTER. Ill , deponent in the 
deposition taken in the herein styled and numbered 
cause, certify that I have examined the foregoing £2. 
pages, being the total number of pages relating to 
my testimony, and after reading said pages, I find 
them to be a full and true transcript of the 
testimony as given by me on November 8 . 1996, in 

Jackson . Mississippi. Subject to the corrections 
listed below, if any, the transcript is the correct 
testimony I gave at the aforementioned time and 
place. 


Page Line 


Comments 


This the. 


day of. 


., 1996. 


WILLIAM C. TROTTER, III 

State of Mississippi 
County of__ 

Subscribed and sworn to before me, this the 
_ day of_, 1996. 

My Commission Expires: ___ 

Notary Public 
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CERTIFICATE OF COURT REPORTER 

I, Cindy K. Tregre, Court Reporter in and for 
the County of Hinds, State of Mississippi, hereby 
certify that the foregoing is a true and correct 
transcript of the testimony of the aforenamed 
witness, as taken by me, in the aforementioned 
matter at the time and place heretofore stated, 
taken by stenotype and later reduced to typewritten 
form under my supervision by means of computer-aided 
transcription. 

I further certify that under the authority 
vested in me by the State of Mississippi the witness 
was placed under oath by me to truthfully answer all 
questions in this matter. 

I further certify that I am not in the employ 
of or related to any counsel or party in this matter 
and have no interest, monetary or otherwise, in the 
final outcome of this matter. 

Witness my signature and seal this the 
15th dav of November . 1996. 
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